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Again, it was said in Harman v. City of Lynchburg, 33 Gratt., at p. 43 : "The 
judgment of a court of competent jurisdiction is always presumed to be right 
until the contrary is shown, and a party in an appellate court, alleging error in 
the court below, must show it in the regular way, or the presumption in favor of 
its correctness must prevail. When exception is taken to the admission or rejec- 
tion of evidence, or the granting or refusing of instructions, or indeed to any other 
ruling of the court in the trial, the bill should be so framed by the insertion of proper 
matter as to make the error, if any, complained of, apparent, otherwise the excep- 
tion will generally be unavailing." 

This includes the rule laid down in the principal case that an exception speci- 
fying particular grounds of objection cannot be extended in the appellate court so 
as to embrace other grounds not specified in the exception — the specification of 
one ground being a waiver of every other — eipressio univs est cxclusio alterius. 

The exception in every case should be specific. This is illustrated in the appli- 
cation of the rule to commissioners' reports. In Simmons v. Simmons' Adm' r, 33 
Gratt., at p. 457, it is said : " Exceptions to masters' reports are said to be in the 
nature of special demurrers, and the party objecting must point out the error, 
otherwise the part not excepted to will be taken to be admitted. 2 Dan. Chanc. 
Prac. (4th American Ed.) 1316, note 4 and cases there cited. In all cases where 
exceptions are necessary at all [they are not necessary where the error is apparent 
on the face of the report. Cookus v. Peyton's Etfor, 1 Gratt, at p. 453 ; French v. 
Townes, 10 Gratt., at p. 52G ; 2 Kob. Prac. (Old) 383 and cases there cited ; Sim- 
mons v. Simmons' Adm'r, 33 Gratt., at p. 456 and cases cited], they should specify 
with reasonable certainty the particular grounds of objection relied on, so as to 
enable the opposing party to see clearly what he has to meet, and the court what 
it has to decide. Crockett v. Sexton, 29 Gratt. 46." 

Attention to these settled rules and others of a kindred nature in regard to ex- 
ceptions in courts of the first instance will save in the appellate courts many a case 
which would otherwise be lost. 



Morotock Insurance Company v. Rodefer Bros.* 

Supreme Court of Appeals: At Richmond. 

April 2, 1896. 

1. Fire Insurance — Application — Interest- of insured — Encumbrances. If an in- 

surance company elects to issue its policy of insurance against a loss by fire 
without an application, or without any representation in regard to the title to 
the property to be insured, it cannot complain after a loss has ensued that the 
interest of the insured was not correctly stated in the policy, or that an ex- 
isting encumbrance was not disclosed. 

2. Fire Insurance — Policy — Unconditional and sole ownership — Mortgage. A con- 

dition in a fire insurance policy which avoids it if the interest of the insured 
in the property be other than "unconditional and sole ownership" is not 

* Reported by M. P. Burks, State Reporter. 
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broken by the existence of a mortgage on the property at the date of the 
policy. The condition does not refer to the legal title, but to the interest of 
the insured, and is not a warranty against encumbrances. 

3. Fire Insurance — Policy — Chattel mortgage — Fixtures. Whether the machinery 

and apparatus used in operating a manufactory are fixtures or not must be de- 
termined by the evidence in the particular case; and in the absence of all evi- 
dence on the subject except the language of a mortgage on the land and 
buildings and on all engines, machines, tools, appliances, connections, attach- 
ments and contrivances of every kind used in operating the manufactory, the 
court will not presume that said engines, machinery, etc., are not fixtures in 
order to defeat a recovery on an insurance policy, which contained a clause 
which avoided the policy if there is a chattel mortgage on the personal prop- 
erty insured. The existence of such chattel mortgage is a matter of defence 
which it is incumbent on the company to prove. 

4. Fire Insurance — Policy — Change in interest, title or possession — Existing mort- 

gage. The existence of a mortgage on property at the date of insurance does 
not violate the condition of a fire insurance policy which provides against " any 
change in the interest, title or possession of the subject of insurance." This 
provision relates to future changes, and not to any encumbrance subsisting at 
the date of the policy. 

Error to a judgment of the Corporation Court of the city of Dan- 
ville, rendered May 2, 1893, in an action of asmmpsit, wherein the 
defendants in error were the plaintiffs and the plaintiff in error was 
the defendant. Affirmed. 

This was an action of assumpsit on a policy of insurance against fire 
on certain buildings used as a glass manufactory, and on sundry arti- 
cles of personal property contained in said buildings, some of which 
were used in connection with said manufactory for the purpose of mak- 
ing glass. The policy is dated on the day of August, 1891, and 

provides that it ' ' shall not be valid until countersigned by duly author- 
ized agent of the company at Danville, Va. ; ' ' and was countersigned 
by the agent at Danville, Va., October 31, 1891. The portions of 
the policy which gave rise to the litigation are quoted in the opinion 
of the court. 

There was a mortgage on the real estate and certain property of the 
defendants in error, claimed by the plaintiff in error to be personal 
property. This mortgage bears date October 3, 1891, and was re- 
corded October 7, 1891. The property so claimed to be personal em- 
braced in the mortgage is described as ' ' all engines, machines, tools, 
appliances, connections, attachments, and contrivances of every kind 
now used in operating the glass factory on said premises. ' ' 
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The property insured was destroyed by fire February 6, 1892. The 
only evidence as to the character of the property covered by the mort- 
gage, outside of the language of the mortgage itself, was the deposition 
of one of the plaintiffs, who testified "that the property therein (the 
mortgage) was wholly real property, and so considered by them (the 
plaintiffs) . That none of the product of their plant or personal effects 
embraced therein was mortgaged, or in any wise encumbered. ' ' 

The defendant demurred to the evidence, but the court overruled 
the demurrer and gave judgment for the plaintiffs, whereupon the de- 
fendant excepted. 

Green & Miller, for the plaintiff in error. 

Berkley & Harrison, for the defendants in error. 

Riely, J., delivered the opinion of the court. 

The policy sued on in this case was issued October 31, 1891, and 
contains, among other provisions, the following: 

"This entire policy shall be void, if the assured has . concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof; or if the interest of the insured in the property 

be not truly stated herein ; or if the interest of the insured be other 

than unconditional and sole ownership ; or if the subject of insurance be a build- 
ing on ground not owned by the insured in fee simple; or if the subject of in- 
surance be personal property and be or become incumbered by a chattel mortgage ; 

or if any change, other than by death of an insured take place in the 

interest, title, or possession of the subject of insurance . . . ., whether by legal 
process or judgment or voluntary act of insured, or otherwise." 

The subject of the insurance was the glass works of the insured, 
with all the apparatus for manufacturing glass, the machinery, fix- 
tures, stock, and personal property. Prior to the issue of the policy, 
on October 3, 1891, the insured had executed a mortgage upon their 
glass plant, embracing three parcels of land, and including also "all 
engines, machinery, tools, appliances, connections, attachments, and 
contrivances of every kind now used in operating the glass factory on 
said premises " 

The insurance was effected through an insurance broker, and the 
policy was issued without the usual printed or written application by 
or in behalf of the insured. No representation whatever was made 
by them ; nor was any statement made by or required of them as to 
their title or interest in the property, or as to the existence of any 
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incumbrance thereon. There is no evidence of a fraudulent conceal- 
ment of any matter, and it is not pretended that there was any. 

The first contention on the part of the plaintiff in error is, that it 
was the duty of the insured voluntarily to disclose to the company the 
existence of the mortgage, and that failure to do so rendered the policy 
void. 

Applicants for insurance are not generally aware of the necessity of 
disclosures which long experience in the business of insurance has 
shown to underwriters to be necessary, or what disclosures it is im- 
portant to make; while insurance companies cannot only -protect them- 
selves by making inquiries in regard to such things as they may regard 
to be material, but, as is well known, are in the habit of doing so. 
And such was the custom of this company. It was admitted on the 
trial by its general agent that the company had blank forms of appli- 
cation for insurance, which contained this question concerning the prop- 
erty to be insured : "If encumbered, to what amount, " but that such 
application was not sent in this instance to the insured, or to the broker 
through whom the insurance was effected, to obtain an answer to the 
foregoing or any other question. There is nothing in the policy which 
required a disclosure by the insured of the liens on the property, ex- 
cept the disclosure of any chattel mortgage where personal property 
was the subject of insurance; and if the company neglected to make 
the proper inquiry, it cannot now be permitted, after a loss has hap- 
pened, to defeat a recovery because the insured did not voluntarily 
disclose the existence of the said mortgage. If an insurance company 
elects to issue its policy without an application, or any representation 
in regard to the title to the property upon which the insurance is 
effected, the Company cannot complain after a loss has ensued that the 
interest of the insured was not correctly stated in the policy, or that 
an existing incumbrance was not disclosed. West. B. Mu. I. Co. v. 
Sheets & Co., 26 Gratt. 854, 869-70; Manhattan F. I. Co. v. Weill & 
Ullman, 28 Gratt. 389 ; Wood on Fire Insurance, sec. 233 ; and Gil- 
more' s Notes on Smith's Mer. Law, 293. 

The conditions of the policy in the case of Manhattan Fire Ins. Co. 
v. Weill & Ullman, supra, were almost identical with the provisions of 
the policy in the case at bar. Although it was provided in the policy 
in that case that " any omission to make known every fact material to 
the risk ; .... or if the interest of the assured in the property . . 
. . be not truly stated in the policy," it should be void, the court 
held, in the case above cited, that the omission to disclose, in the 
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absence of any inquiry, an incumbrance in the form of a deed of trust 
subsisting on the property at the time the insurance was effected, did 
not vitiate the policy. 

It was next claimed that the existence of the mortgage violated 
the condition of the policy, that the interest of the insured in the 
property shall be "unconditional and sole ownership." This condi- 
tion did not have reference to the legal title, but to the interest of the 
insured in the property, and was not a warranty against liens and 
incumbrances. The interest of the insured in the property was and 
continued to be unconditional and sole ownership, notwithstanding the 
mortgage they had given upon it. The above condition was identical 
with that contained in the policy sued on in Manhattan Fire Ins. Co. 
v. Weill & Vllman, supra, and it was there held, as already stated 
above, that the existence of a deed of trust on the property did not 
violate the above condition, or avoid the policy. And the like decis- 
ion was made in Wooddy v. Old Dominion Ins. Co., 31 Gratt. 362, 
where the policy of insurance contained a provision similar to that in 
the policy under consideration. See also Clay F. & M. I. Co. v. Beck 
& Bolte, 43 Md. 358; Carson v. Jersey City F. I. Co., 39 Amer. R. 
584; and Quarrier v. Ins. Co., 10 West Va. 507. 

It was also contended that the existence of the mortgage violated 
the further condition of the policy, that ' ' if the subject of insurance 
be personal property, ' ' the policy shall be void, if the property ' ' be 
or become incumbered by a chattel mortgage ; ' ' and in support of this 
contention it was claimed that the ' ' engines, machines, tools, appli- 
ances, connections, attachments, and contrivances of every kind now 
used in operating the glass factory on said premises," which were con- 
veyed in the mortgage, were personal property. 

The record contains no evidence in regard to this property beyond 
what the mortgage itself discloses; and whether it was personalty, or 
what the law denominates ' ' fixtures ' ' and was therefore a part of the 
realty and passed with it, depends not less upon its relation to the 
realty and the use to which it was put than upon its nature. 

In this age of marvelous development of industries and multiplica- 
tion of manufactures, it is a matter of common knowledge that it is 
the machinery and apparatus necessary for the production of the par- 
ticular manufacture which form the principal part of the manufactory, 
and that the building in which they are placed and to which they are 
affixed serves but to enclose and protect them. They mainly consti- 
tute the manufactory, while the building is generally only the incident. 
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It was said by Judge Christian, speaking for the court in Green v. 
Phillips et als., 26 Gratt. 752, 762, that the true rule for determining 
when the machinery and apparatus of a manufactory are fixtures is: 
' ' That where the machinery is permanent in its character and essential 
to the purposes for which the building is occupied, it must be regarded 
as realty and passes with the building; and that whatever is essential 
to the purpose for which the building is used will be considered 
as fixtures, although the connection between them is such that it 
may be severed without physical or lasting injury." And this rule 
was approved and followed in Shetton v. Ficklin, trustee, 32 Gratt. 
727. 

Consequently the court cannot know merely from such general de- 
scriptive terms as "all engines, machines, tools, appliances, connec- 
tions, attachments, and contrivances of every kind," when used in 
connection with a manufactory, whether they constitute in any partic- 
ular case, like the one under consideration, what the law denominates 
fixtures, or retain their character as personalty. This can only be 
established by evidence. The existence of the mortgage was matter of 
defence, and it was incumbent on the company to show, by other evi- 
dence than the indefinite description contained in the mortgage, that 
the machinery, etc. , therein mentioned had not, by its use and connec- 
tion with the manufactory, lost its character as personalty. This no 
effort was made to do. The company ought not to be allowed to defeat 
a recovery, in the absence of any fraud, unless it satisfactorily showed 
that the condition, that its policy should be void, "if the subject of 
the insurance be personal property and be or become incumbered by a 
chattel mortgage," had been in reality violated. 

The subject of the mortgage referred to was the National Glass 
Works of the insured, which included the buildings and the ground 
on which they were erected, and which was necessary to their use and 
operation. It also included all the machinery and apparatus which 
was of a permanent character and essential to the purposes of the busi- 
ness. The mortgage describes the machinery and apparatus embraced 
therein as that " used in operating the glass factory on the premises " 
which were conveyed; and the insured testified on the trial that the 
said machinery and apparatus were considered by them as a part of 
the realty and so conveyed. 

In the entire absence of any evidence, except the mere descriptive 
terms of the mortgage, showing that the machinery and apparatus em- 
braced in it retained their character as personalty, and did not become 
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fixtures in the eyes of the law, the defence that there was a chattel 
mortgage upon the personal property must fail. 

The claim was also made, that the existence of the mortgage violated 
the further condition of the policy, which provided against ' ' any 
change in the interest, title, or possession of the subject of insurance, 
whether by legal process or judgment or voluntary act of insured, or 
otherwise. " It is plain that this provision had reference to a subse- 
quent change in the interest, title, or possession of the property after 
the issue of the policy, and was not intended to provide against an in- 
cumbrance subsisting on the property at the time the insurance was 
effected. It is substantially the same condition that was contained in 
the policy sued on in the case of Manhattan Fire Ins. Co. v. Weill & 
Ullman, supra, where it was held that a deed of trust upon the prop- 
erty at the time the policy was issued did not relieve the company from 
liability for the loss; and, although this particular question is not dis- 
cussed in the opinion, it cannot be supposed for that reason it was not 
duly considered by the court. 

The case of Watertotvn Fire Ins. Co. v. Cherry, 84 Va. , was much 
relied on by counsel for the plaintiff in error, but that case was wholly 
unlike this in the most essential particulars. The conditions of the 
policy in each case were much alike, but the alleged grounds of viola- 
tion were very different. In that case the policy contained the follow- 
ing conditions, for the violation of which it was declared that it should 
become void unless the consent thereto in writing of the company be 
endorsed on the policy: If any building intended to be insured stand 
on ground not owned in fee simple by the assured; if the insured prop- 
erty should be incumbered and the incumbrance be not disclosed in the 
application or written in the policy; if the policy be assigned or trans- 
ferred before a loss; or if any building therein insured should become 
vacant or unoccupied, etc. The evidence on the trial showed that all 
these conditions had been violated. It was proved that the buildings 
which were insured stood not on ground owned in fee simple by the 
assured, but on leasehold property, for which she paid an'annual rent 
to her landlord ; that there was a deed of trust on the property ; that 
she had assigned the policy as collateral security to a trustee to secure 
a note; and that she had vacated the dwelling and premises and suf- 
fered them to become unoccupied. This case can in nowise serve as a 
precedent for the determination of the case at bar. 

There is no error in the judgment of the Corporation Court, and the 
same must be affirmed. Affirmed. 
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BY THE EDITOR. — All the assignments of error in this case are disposed of 
by the conrt in a very satisfactory manner, the most of them on the authority of 
well-considered Virginia decisions more or less directly in point. The opinion 
leaves nothing to be desired. 

The assignment involving the question of "fixtures" is, perhaps, the most im- 
portant and interesting in the series. The term is ambiguous. "There is," 
says a modern author, "no other legal term which has been used in so many differ- 
ing, and often contradictory, significations as the term 'fixtures.' The contrariety 
seems to have arisen from the different standpoints from which the subject has been 
viewed, with reference to the relation existing among the parties between whom 
the questions have arisen, the degree of annexation, the purposes for, and the 
intention with, which such annexation has been made, the attributes of remova 
bility, irremovability, etc.; e. g., tenant's fixtures, landlord's fixtures, removable 
and irremovable fixtures, etc. 

"The term 'fixtures,' however, seems generally to have been used with refer- 
ence to articles which, in and of themselves, and irrespective of annexation, real 
or constructive, to land, are of a chattel nature, and which have been either actually 
or constructively affixed either to the soil, or to some structure legally constituting 
a part thereof." Ewell on Fixtures, 1. 

The author, in the text and notes, gives many varying definitions by judges and 
law-writers, and wisely declares the sense in which the term is used by him in his 
treatise. Many more definitions, more or less variant, arc given in the notes by 
the writer of the article "Fixtures," 8 Am. & Eng. Encyc. of Law (1st ed.), 
41-65. This distressing diversity illustrates the truth and wisdom of the ancient 
maxim, omnia definitio in lege perieulosa est, and drew from the late Professor Minor 
the following appropriate caution: "The term 'fixtures' must be admitted to have 
been unhappily chosen, tending, as it does, to convey an idea directly the reverse of 
the fact ; and, indeed, by both text-writers and judges, it is not seldom used in the 
opposite sense of something permnnently made a part of the freehold, passing with 
it, and not removable save by consent of the owner of the inheritance. The stu- 
dent [we add, and the judge and the practising lawyer, too], therefore, must take 
care to observe, in reading cases and expositions upon the subject, what precise 
meaning is attached by him who makes the exposition to the word ' fixtures ;' and 
thus, for the most part, any confusion of thought will be avoided, despite the con- 
flict of phraseology." 2 Minor's Inst. (3d ed. ), 605. 

The criterion of a fixture, as laid down in Teaff v. Hewitt, 1 Ohio St. 51 (see 
note in 1 Va. Law Reg. 626), requires a permanent annexation of the chattel. 
This conflicts with Professor Minor's view, as will be seen by recurring to the fore- 
going quotation from the Institutes. It also requires actual annexation of the 
chattel. If by this it is meant to exclude constructive annexation, as defined by the 
courts, it is opposed by the weight of modern authority, and certainly is not in 
accord with the Virginia decisions. See Green v. Philips, 26 Oratt. 752; Shclton o. 
Ficklin, 32 Gratt. 727, and compare with the principal case. 

All this shows, what has already been suggested, that whenever a judge or law- 
writer has occasion to use the term "fixtures" it would be safer and better that 
he explain the sense in which he uses it. 



